Ellen Wright v. Jack R. Wright : Brief of Appellant by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs (1965 –)
1978
Ellen Wright v. Jack R. Wright : Brief of Appellant
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_sc2
Part of the Law Commons
Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.
Robert L. Moody; Christensen, Taylor & Moody; Attorneys for Defendant & Respondent;
David M. Crosby; Jackman & Crosby; Attorneys for Plaintiff & Appellant;
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (1965 –) by an authorized administrator of BYU Law Digital Commons. For more information, please contact hunterlawlibrary@byu.edu.
Recommended Citation
Brief of Appellant, Wright v. Wright, No. 15407 (Utah Supreme Court, 1978).
https://digitalcommons.law.byu.edu/uofu_sc2/835
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55 East Center 
Provo, Utah 84601 
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THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY, 
STATE OF UTAH, HONORABLE ALLEN B. SORENSEN, 
DISTRICT JUDGE, PRESIDING 
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ELLEN WRIGHT, 
IN THE SUPREME COURT 
OF THE STATE OF UTAH 
Plaintiff & Appellant, 
vs. 
JACK R. WRIGHT, 
Defendant & Respondent. 
BRIEF OF APPELLANT 
NATURE OF THE CASE 
Case No. 34,658 
This is an action for modification of a divorce decree 
to provide for increased child support to appellant. 
DISPOSITION IN THE LOWER COURT 
The trial court denied appellant's petition for modifi-
cation of the divorce decree which petition had requested 
that court to order an increase in child support to appellant. 
RELIEF SOUGHT ON APPEAL 
Plaintiff-appellant claims that the decision of the trial 
court was erroneous in that it had no basis in fact or at law 
and appellant therefor requests reversal of the order denying 
modification of the support order together with a modification 
of said order increasing the amount of child support to be 
paid from respondent to appellant from $50.00 per month per 
child to $100.00 per month per child or some other reasonable 
amount as this court may determine equitable under the 
circumstances. 
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fACTS OF THE CASE 
Plaintiff-appellant Ellen Wright and defendant-respondent 
Jack R. Wright were divorced by a decree entered May 6, 1971, 
by Judge Maurice Harding in the District Court of Utah 
County, State of Utah, Civil No. 34,658. That decree provided 
for payment by respondent of $50,00 per month per child for 
each of five children born to appellant and respondeiit-:during 
their marriage. 
In March of 1977, the District Court of Utah County, 
State of Utah, entered an order to show cause in re modifica· 
tion of decree and in re contempt which order was heard by 
that court on April 4, 1977, and a ruling was entered 
April 12, 1977. 
Respondent had been ordered among other things to appear 
and show cause why the above-referenced divorce decree should 
not be modified so as to provide an increase in child support 
to appellant for the support of the five minor children of 
these parties. 
Respondent testified under oath regarding his income as 
follows: 
"It seems like I was making a little over $8.00 
an hour at the time of the divorce when it was 
granted. I am making $11.31 now and in 7 years 
inflation has gone up a lot more than that." 
(T. page 23, lines 23-26) 
At one poing when asked if she could support a child on 
$50.00 a month, appellant responded "No" and the court 
immediately responded as follows: 
-2-
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"Don't you think I can just about take judicial 
notice of that fact, Mr, Crosby, I b · too." uy grocer1es, 
In its ruling of April 12, 1977, the above-referenced 
court denied the appellant's petition for increase, on 
April 22, 1977, appellant submitted a motion to amend ruling 
which was denied by the court on August 9, 1977, 
Appellant maintains that the lower court acted against 
the weight of the evidence and manifestly misapplied the law 
in failing to grant appellant an increase in child support 
from respondent 
POINT I 
THE SCOPE OF JUDICIAL REVIEW ENCOMPASSES BOTH FACTUAL 
AND LEGAL ISSUES. 
The principles which govern divorce actions are equitable 
in character and the very nature of the remedy is equitable or 
quasi-equitable. 4 ALR 2d 1325 (1949); Utah Code Ann.§ 30-3-5. 
Likewise, the rules governing modifications of orders pertain-
ing to children, property and parties, and the maintenance of 
the parties and children are founded in equity. Harding v. 
Harding, 26 U.2d 277, 448 P.2d 30B (1971). 
In utah, appellate review of equitable actions is provided 
for in Article VIII, Section 9, Constitution of Utah, which 
permits a review of the record on both legal and factual issues. 
"The appeal shall be upon 
in the court below , 
the record made 
In equity cases 
questions of both the appeal may be on 
law and fact . , . " 
-3-
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Essentially the same language is found in Rule 72 (a) of the 
Utah Rules of Civil Procedure. 
"In equity cases the appeal may be on 
questions of law and fact." 
Under Article VIII, Section 9. 1 Constitution o;f Utah, it is 
both the duty and the prerogative of the Supreme Court, in an 
equitable action, to review the law and the facts nad make its 
own findings and may substitute its judgment for that of the 
trial court should it determine that such would promote the 
ends of justice, Mitchell v. Mitchell, 527 P.2d 1359 1 1360 
(Utah 1974); Harding v. Harding, supra, 
Entry of judgment may be made by the Supreme Court follow-
ing the review of an equity case because it has full power to 
find the facts, make conclusions of law, and enter judgment. 
Johnson v. Seagull Inv. Co., 65 Utah 424, 237 P. 945 (1925); 
Harding v. Harding, supra. Likewise, the case may be remanded 
for further taking of evidence, with the case being retained 
for proceedings after further evidence is gathered or it may be 
remanded entirely for both findings and conclusions in the lowe: 
court. Johnson v. Seagull Inv. Co., supra. 
POINT II 
THE EVIDENCE SHOWS THE CRITERIA FOR MODIFICATION OF A 
SUPPORT ORDER ARE SATISFIED. 
Utah Code Ann. § 30-3-5 provides that when a decree of 
divorce is issued, orders made by the court pertaining to the 
support and maintenance of children may subsequently be modifi 
-4-
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whenever reasonable or necessary. Ordinarily, an award for 
child support will be modified when there has been a permanent 
material change of circumstances or conditions of the parties 
involved, so that the original amount is no longer equitable. 
Craven v. Craven, 119 Utah 476, 229 P.2d 301 (1951). 
A material change in the circumstances of the parties 
involved which is sufficient to result in the original award 
no longer being equitable may occur where there is an increase 
in the husband's ability to support his children (i.e. an 
increase in the husband's salary or wages). Harrison v. 
Harrison, 22 U.2d 180, 450 P.2d 456 (1969). It also may occur 
where the children grow older and consequently require additional 
monetary support in order to properly maintain them. Craven v. 
Craven, supra. 
The criteria outlined above are satisfied in the instant 
case as will be shown hereafter. Consequently, the material 
changes in the circumstances of the parties involved are 
sufficient to require a reversal of the lower court's order 
denying modifidation of the child support order. 
The respondent has admitted in open court to an increase 
in the amount of his hourly wage from approximately eight 
dollars ($8.00) per hour at the time when the original 
child support order was entered May 6, 1971, to eleven dollars 
and thirty-one cents ($11.31) per hour as of April 4, 1977. 
(T. page 23 lines 23-26) This increase in the respondent's 
hourly wage results in a 41.5 percent increase in 
-5-
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the yearly income of the respondent. (T. pages 23 & 25) The 
appellant testified in the same proceeding that she had reques. 
ted the court to grant a modification of the support order in 
order to meed the rising costs of supporting and maintaining 
the children in a necessary and proper manner, (T. page 34) 
In addition 1 it reasonably may be inferred from the testimony 
of the appellant that the rising costs she faces are due not 
only to those factors responsible for a general rise in prices 
but also to the fact that in the nearly seven years since the 
original support order was entered the children have matured, 
entered school and progressed socially so as to require a greater 
financial assistance to properly maintain and care for them. 
(_T. page 34} 
As stated above, the material changes in the circumstances 
of the parties involved argue conclusively for a reversal of 
the lower court's order and for a modification that will increase 
the child support order. 
POINT III 
THE COURT ERRED IN NOT GRANTING A MODIFICATION OF THE 
CHILD SUPPORT ORDER. 
Article VIII, Section 9 1 Constitution of Utah cleraly state! 
that Supreme Court may review both questions of law and of fa~ 
Likewise, Rule 72 (al of the Utah Rules of Civil Procedure 
reiterates the principle that in equity cases the appeal may be 
on questions of law and fact. Despite the constitutional 
prerogative of the Supreme Court to review the facts in equity 
. -6-
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cases, the Supreme Court nevertheless takes into account the 
a&!antageous position of the trial judge. -Stone v. Stone, 
19 U.2d 378, 431 P.2d 802 (1967). The Supreme Court will not 
upset judgment and substitute its own unless it clearly appears 
that the trial court abused its discretion or misapplied the 
law. Stone v. Stone, supra. 
The lower court misapplied the law to the facts of the 
instant case. This conclusion is amply supported by the fact 
that the material changes in the circumstances of the parties 
involved, as outlined in Point II of this appeal, are nowhere 
contradicted in the record. On no occasion did respondent 
deny the increases in his ability to support his children nor 
the fact that the prices of clothing, food and adequate housing 
have risen dramatically in the nearly seven years since the 
original support order was entered. The respondent has failed, 
likewise, to deny that his children have grown and matured in 
the last seven years, that they have started school, and that 
they have progressed socially so as to require additional 
financial support from their father. 
The lower court misapplied the law to the facts of the 
instant case in that no evidence whatsoever was introduced by 
respondent to support a finding that it would be inequitable 
to increase the amount of money to be paid by respondent pur-
suant to the child support order. The only reason offered by 
the respondent why the support order should not be increased 
was that inflation diminished the increase in his real wages. 
(T, page 23) Respondent's testimony concerning inflation 
-7-
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supports the proposed increase in support payments because while 
inflation may, arguendo, diminish the respondent's increase 
in his ability to support his children, it positively reduces 
the value of the present amount of support payment he gives to 
his children, If inflation is to be considered as a factor 
in the modification it certainly cuts in favor of increasing 
the child support payments to parity with the 41.5 percent 
increase in the wages of the respondent. 
Respondent testified that he was now remarried and was 
supporting his new wife's children, (T, Page 25 lines 20-24) 
In Sorensen v. Sorensen, 20 U,2d 360 1 438 P.2d 180 (1968) 
the Supreme Court of Utah held that the voluntary remarriage 
of the defendant and the assumption by him of the obligation 
to support his new wife and her handicapped child were not 
available to hin to justify the reduction of alimony payments 
to his previous wife, In the instant case, the respondent's 
voluntary remarriage and assumption of the obligation to suppo:i 
his new wife's children does not relieve him of any prior 
legal obligation to properly support and maintain his childrs 
I 
by the appellant, Likewise, it does not successfully mitigab 
the material changes in the circumstances of the parties invoiZ' 
as outlined in Point II, 
The lower court abused its discretion by refusing to grant 
an increase in the child support order after taking judicial 
notice that the present amount of fifty dollars ($50.00) per 
month was not enough to support a child. (T. pages 34-35) No 
evidence to contradict the court 1 s comment was offered by eit'~1 
-8-
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party nor did the court retract or contradict the statement. 
No evidence was offered to show that a child could be properly 
maintained and cared for on fifty dollars ($50.00) per month 
whereas appellant testified that she had moved the court for 
a modification to make up the difference between the fifty 
dollar ($50.00) monthly support payment and "rising costs". 
(T. page 34) 
The Supreme Court is not required to indulge the actions 
of the trial court with a presumption of validity. Utah 
Const.Art. VIII § 9. Should it choose to do so, nevertheless, 
it has been shown above that the lower court not only misapplied 
the law to the facts of the instant case but also abused its 
discretion in refusing to grant the modification of the support 
order sought by the appellant. 
CONCLUSION 
The evidence presented in the proceeding below is clear 
and undisputed. It preponderates against the order issued 
by lower court denying modification. The court below misapplied 
the law to the facts of the instant case and, in addition, abused 
its discretion. Reversal of the order denying modification of 
the support order together with a modification of said order 
from fifty dollars ($50.00) per month per child to one hundred 
-9-
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dollars ($100.00) per month per ch\ld or some other reasonable\ 
amount as the court may determine e~uitable is respectfully 
requested. ')\ ~ (1 
DATED this 9th day of Janu ~y, ~~ '\_ 
& 
_,_ 
South BOO East~ 
, Utah 84057 
rneys for Appellant 
MAILING CERTIFICATE 
I hereby certify that on the lOth day of January, 1978, I 
Brief I I personally mailed two (2) copies of the foregoing 
of Appellant to Robert L. Moody, Esq., Attorney for Respondent 
I 
55 East Center Street, Provo, Utah 84601. 
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